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Two hundred and fifty years ago John Peter Zenger was put 
on trial in New York in a libel case the imprint of which still 
is being felt in libel prosecutions in this country and England. 
It was, in many aspects, a minor legal proceedi,ng against an 
obscure newspaperman; but as is true in many situations, it 
raised large legal issues with which we are concerned to this 
day. 
Since I am going to talk a lot about libel tonight I owe 
you a revelation of my dubious credentials. They rest in great 
part upon an episode of some 40 years ago. 
Right on the deadline of the afternoon St. Paul Dispatch, 
the Associated Press wire reported the arrest, in California, 
of a man named Irving Cohen, described as a bit-part actor, 
script writer, and producer, for operations in connection with 
the New York underworld mob, "Murder Incorporated." The assistant 
managing editor~ the late Percy Hal stead, said the name was 
familiar, and rushed to the library. There he found a sketch 
and a photograph of Irving Cohen of St. Pacil with a profe~sional 
description like that of the accused man in California. 
So, into the final edition, front page above the fold, 
went the story. 
A lawyer named Frank McAllister called the next day to 
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say his client, Irving Cohen, was suing for $200,000. He was 
an altogether different Irving Cohen. Minnesota law comforted 
the press with a provision excluding punitive damage in libel 
cases, providing the newspaper published under an 18 point line 
"Retraction" or "Correction" and in headline type the same size 
as the original story, a complete disavowal of the story. We 
prepared for the next day's Dispatch a conforming piece. Unfor-
tunately the make-up editor got a better story and put it inside. 
So we had to repeat it. That day some gremlin intervened and 
the word retraction was not in 18 point type but in 14 point 
type. The next day, someone changed· the size of the headline. 
The following day, the piece was put below the fold instead 
of above it. So we made one more try and sucee:ded. f.n. conLormf.n.g 
to the law. The day after that the late George McConville, 
of the Associated Press bureau called to say: "Why did you 
discontinue that Cohen column, I was just getting interested 
in it?" Having forfended punitive libel, we sat down with the 
plaintiff to see if we could make a settlement. The Dispatch 
had a distinguished corporation lawyer named Brown of the eminent 
firm of Oppenhimer, Dixon, Brown, Donnelly.and Hodgson. I think 
he felt newspapering was an unclean profession and when we sat 
down for a conference he said little. I finally suggested to 
the plaintiff and his lawyer that they should remember that 
until that time no Minnesota court had ever given a libel verdict 
for more than $5,000; that Mr. Cohen's misfortune did not arise 
wholly as a result of anything the Dispatch had printed but 
from the fact that a cruel accident had given him the same name 
as that of a notorious mobster; and that, in .··any case, the 
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Dispatch would fight his suit clear to the United States Supreme 
Court. I said the Dispatch would pay $5, 000. Plaintiff and 
counsel retired to an adjoining room. Mr. Brown and I could 
overhear Mr. McAlister trying to persuade his client to take 
what he could get (I am sure the decorous· Mr. Brown did not 
listen, but I did). In a short time, the two returned to say 
the off er of $5,000 would be accepted. It must be 40 years 
since that sad experience, but I confess to a certain allergy 
toward libel ever since and you are entitled to know my weakness. 
When I spoke to this group five years ago, our profession 
was chiefly concerned over the right of newspapers to have access 
to judicial proceedings. An important affirmation of that right 
had just been issued by the United States Supreme Court in the 
case of Richmond Newspapers v Commonwealth of Virginia. The __ Virginia::..Supreme. 
Court had upheld a lower court opinion declaring that a trial 
for murder might be closed to the public. The case was then 
appealed to the United States Supreme Court. The opinion of the 
Chief Justice in the Supreme Cour.t decision is summed up in 
one sentence: "We hold", he said, "that the right to attend 
criminal trials is implicit in the guarantees of the First Amend-
ment; without the freedom to attend such trials which people have 
exercised for centuries, important aspects of freedom of speech 
and of the press would be eviscerated." 
Now another fundamental press freedom is in danger. The 
challenged right today is, "the right to publiS'b with impunity, 
truth, with good motives, for justifiable ends." 
The most eloquent defense of that right in our early history 
was made in the trial of John Peter Zenger in August 1735. 
Zenger was the publisher of the New York Weekly Journal. li.£ 
----........._ ............... 
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paper delivered withering attacks on the arbitrary administration 
of Governor William Cosby. Cosby had trod toughly on the rights 
of citizens. He replaced Justice Lewis Morris of the C_~<New ->( )Yo:rk 
court without advice of the governor's council or the consent 
of the government in England. When Zenger criticized this and 
other arbitrary acts, Cosby got the council to order the Weekly 
Jou r n a 1 pub 1 i c 1 y burned • The C o·u r t o f Qua r t e r Se s s ions w o u 1 d 
not issue the order to do this. New York's aldermen refused 
to do it. Then Cosby tried to get a grand jury to indict Zenger 
and failed. Then he proceederl to prosecute Zenger on an inform-
ation charging the editor with "tending to raise factions and 
tumults among the people." Zenger was arrested and put in jail. 
His lawyers were disbarred for challenging the authority of 
the judge. 
Zenger was in jail for ten months. When his case came 
to trial in August 1735 he had Andrew Hamilton, one of the most 
distinguished lawyers in the colonies as counsel. Hamilton 
astonished the court by asserting the right of the jury to deter-
mine if the matter published was seditious libel, and by claiming 
truth as a defense. T6 the jury, he said: "The question before 
you is not the cause of a poor printer, nor of New York alone; 
it is the best cause the cause of liberty. Every man who 
prefers freedom to a life of Slavery, will bless and honor you 
as men, who by an impartial verdict, lay a noble foundation 
for securing to ourselves, our posterity, and our neighbors, 
that to which nature and the honor of our country have given 
us the right - the liberty of opposing arbitrary power by speak-
i n g an d w r i t i n g t r u t h • " Th e j u r y p r o n o u n c e d Z e n g e r. " n o t g u i 1 t y • " 
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I hope you will permit me at thi§> point to pay a tribute 
to Zenger's lawyer, Andrew Hamil ton. But for him no one would 
be celebrating the 250th anniversary of the Zenger trial. When 
the New York court barred Alexander and Smith as counsel, Zenger 
was left defenseless. The rest of the bar was either attached 
to the governor ' s party or were t 00 intimidated to serve • An 
emissary was sent secretly to Andrew Hamil ton. He agreed to 
represent Zenger without cost. His Zenger speech aroused inter-
national interest, four. editions were printed in a few months. 
But Hamilton made a previous contribution to press freedom that 
is not so well known. He selected the site of the old state 
house of Pennsylvania known as Independence Hall and determined 
its architecture. The Dictionary of American Biography says 
i t s , "ma i n a r c h i t e c t u r a 1 f e a t u r e s a r e d u e t o h i m • '' And of those 
features the one that most excites the admiration of the::;;press 
is the court room which opens directly off the corridor and 
is across the hall where the Constitutional Convention delegates 
met. There are no doors to that court room. So Andrew Hamilton 
left us both an architectural and a literary tribute to freedom 
of the press, both the right to access to judicial proceedings 
and ~~th~·? right to defend in libel cases by assertion of truth. 
Lawyers in England and in America pronounced the Hamil ton 
a r g u m·e n t bad 
of the age, 
law. Blackstone was 
and he had said that: 
the most quoted law writer 
"Every libel has a tendency 
to break the peace, or provoke others to brea~ it, which offense 
is ·the same, whether the matter contained by true or false; 
and therefore the defendant, on an indictment for publishing 
a libel, is not allowed to allege the truth of it by way of 
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justification." 
But Kent's Commentaries point out that from Edward III 
to the reign of Elizabeth, the common law was construed to permit 
truth as a defense in private libel suits. The Courts of Star 
Chamber in the reign of James II however, held in public libel 
suits, "the truth of a libel could not be shown by way of justi-
fication because whether true or false, it was equally dangerous 
to the public peace." And that remained English law until 1791 
when the Fox Libel Act was passed. It stated that in libel 
trials, "the jury may give a 
guilty upon the whole matter 
or information; and shall not 
general verdict of guilty or not 
put in issue upon such indictment 
be required or directed by the 
court or judge before whom such indictment or information shall 
be tried, to find the defendant guilty, merely on the proof 
of the publ~cation of such defendant or defendants of the paper 
charged to be a libel ••• " 
The U.S. Sedition Act of 1798 to 1801; made truth a defense 
and provided that juries should "try the cause and have a right 
to determine the law and the fact, under the direction of the 
court .•• " 
The First Amendment adopted by the First Congress convened 
under the U.S. Constitution provided that Congress "shall make 
no law restricting freedom of the press." And "freedom of the 
press" by that time had come to mean the four freedoms, including 
"the right to publish with impunity." 
embraced the doctrine. 
State constitutions 
A landmark event in the history of libel in this country 
was People v Croswell in 1804, not only because of the case 
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itself, but because of Alexander Hamilton's argument taking 
up 325 pages in the record and occupying six and one half hours 
on delivery, and because Hamilton's ideas were included in a 
legislative declaratory act adopted in 1805, and incorporated 
in the New York Constitution in 18 2 1 • There it read: "in all 
prosecutions or indictments for libels, the truth may be given 
in evidence, if it be made to appear that the matter charged 
as libelous, was published with good motives, and for justifiable 
ends, and the jury shall have the right to determine the law 
and the fact." It became Section 8 of Article VII in the New 
York Constitution. it is interesting that the declaratory act 
of 1805 provided in Section III, "any person or persons who 
shall, after the passing of this act, be convicted of writing 
or publishing a libel, such person or persons shall not be sent-
enced to an imprisonment exceeding of eighteen months, or to 
pay a fine exceeding the sum of $5,000." It is a curious aspect 
of this case that the New York Supreme Court disagreed on a 
motion for a new trial, and that motion failing, the public 
prosecutor was entitled to move for judgment. No such motion 
was ever made and Croswell escaped any punishment. Later Ambrose 
Spencer, the Attorney General and a colleague brought a civil 
action for libel. Spencer got $125 in damages and Foote six 
cents. The Croswell case arose from items in the newspaper/ 
-The Balance and the Wasp, of which Croswell was a junior editor, 
alleging Thomas Jefferson had paid the writer James Callendar 
to write articles denouncing George Washington • 
The New York Times v Sullivan in . ~ 1 9 6 4 · see m"d t o p 1 a c e the 
press on a more secure ground, by rejecting as libelous of public 
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persons matter published in good faith and without maiice. 
So why, in this year 1985, 'is there such anxiety about 
libel cases? Quite simply, they have multiplied in number and 
have increased in the amounts sought. circuit courts 
have so variously construed the definition of "public" persons 
and the meaning of "malice" that no editor can feel secure,a 
What is a public figure? Whether or not a person is a 
public official is a question for the trial judge to determine. 
(Rosenblatt v Haer 19 ALR3d 1372) One Appeals Court~ thought 
a corporation might be a "public figure." One thought a noter-
ious member of the Mafia· was not a publ.ic figure. One court 
held the passage of time did not make a public figure a private 
figure. Another held that a former member of the· Virginia House 
of Delegates and candidate for the Senate was no longer a public 
f i g u r e b e c,~,,U s e he had w i th d raw n f r om po 1 i t i c s • 
The following have been held public officials: a congressman 
(The Washington Post v Keogh), a student elected to the student 
senate of a university, a principal in a public school, a munici-
pal civil service attorney, an auditor of a public water works, 
a judge of municipal court, a justice of the peace and his clerk, 
a clerk of state court, a district attorney, a member of a board 
of education. 
Held not to come· within the Times rule were a radio announcer, 
candidates for office in a union election, a patrolman in the 
employ of the police department of a Chicago suburb, a city 
policeman assigned to duty at a fraternity meeting, a former 
governor, a night watchman, a former state senator. 
What is malice in accord with New York Times· rules? Times 
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held ·that a· plaintiff, to come within the rules, must have the 
·status of a public official, and the defamation must relate 
to his official conduct, but rules for deteimining these matters 
were left . open. The rule on official conduct is unclear because 
courts also have held that it applies to the discussion of the 
private character or re pu tat ion or professional ski 11 and in-
tegrity of a candidate for public office. Broadly, a public 
official (or public figure) must prove the falsity of statements, 
and providing they are false, prove malice. "Actual malice," 
in New York ·Times v Sullivan, means "with knowledge that it 
is false or with reckless disregard of whether it is false or 
not." (19ALR3d 1364) On the other hand, it has been held 
that even where there was no specific evidence that publication 
was made in spite of knowledge. of the facts, it might be suf-
ficient to show publication was made "with intent to wickedly, 
viciously and maliciously injure said plaintiff." (Walker v 
Kansas City Star) A California court has held that a plead-
ing of ma1ice must set forth specific facts which indicate the 
existence of personal or actual malice·. One opinion holds a 
' state must recognize a "priv~lege for criticism of official 
conduct," extending to mis-statements of fact. (19ALR3d 1374) 
Malice as a factor in libel has been with us a long time. 
Hamilton argued that "good motive" was a defense in criminal 
libel cases, in New York v Croswell, in 1805. S~'o~ it·:~ i s ... 'n <Y.t: ··: =-a 
novelty introduced in New York Times v Sullivan. But it seems 
to involve newspapers in increasing difficulty. The libel plain-
tiff can examine files, notes, editorial conference reports, 
publications, and demand identification of confidential 
~------ ---
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sources. Newspapers sometimes settle rather than go through 
this. Recent cases, it seems to me, argue powerfully for avoid-
ing confidential sources. Some have obtained contingent agree-
ments from confidential sources committing them to disclosure 
in event of suit. I have felt for many ·years that there is 
an inherent reproach to the confidential source. Our law courts 
will not convict on an anonymous source, holding that the accused 
has a right to be confronted by his accusers. Do persons tried 
in the newspaper columns enjoy a similar moral right to be con-
fronted by their accusers? So I hope the threat of pursuit 
of a confidential source will diminish by less and less ·frequent 
use of unsupported confidential sources. 
A House Subcommittee on Courts, Civil Liberties and the 
Administration of Justice has held hearings to decide if there 
is need for libel law reform. 
hearings in July concluded 
J 
present state libel law." 
Rep. Robert W. Kastenmeier, after 
that "no one seems happy with the 
Floyd Abrams described the system 
as "bizarre" and felt the enormous defense costs had a "chilling 
effect on the media.'' But Abrams recommended again~ more federal 
legislation and defended The New York Times v Sullivan. Gene 
Roberts of the Philadelphia Inquirer said edito~s have refrained 
from writing editorials on controversial issues and are cutting 
back investigative reporting. He felt the libel suit-- was becom-
ing a political weapon. 
There i s one cur i o u s and int e re s t in g as p e c t o f the . :·.P. o s i t ion 
of the press in the courts. It was the chief purpose of Andrew 
Hamilton to put the power of decision in the hands of the jury; 
and what juries do with the libel cases is the great worry of 
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the press today. The Court was the enemy in Zenger's time; 
the Appeals Courts are the refuge of the press today. Why are 
newspapers dealt with so severe~y by juries? The incredible 
complexity of libel law is one explanation. The juries in the 
case of Westmoreland v CBS had tough jobs. And so did the jury 
in Sh:iron v Time Magazine. Not many juries of laymen find it 
easy to define "public figures" and "malice." 
There is, in my view, another problem in relations between 
juries and the press. John Peter Zenger was an impecunious 
little printer, caught in a political war. Croswell, who was 
defended by Alexander Hamilton in 1804, was also an "ink-stained 
wretch." For generations, printers were part of lower class 
life in America, craftsmen, tradesmen, and mechanics, part of 
the population from which juries chiefly come. Now, the libel 
jurors know they are dealing with men of great wealth and enor-
mous power, represented by highly paid executives and high priced 
legal counsel. The juries are more likely to identify with 
the plaintiff than with the press in libel suits. Andrew Hamilton 
might hesitate to throw his client to the jurors, today; he 
would more likely put his trust in the appeals court. 
Eugene Roberts, it seems to me, has clearly pointed out 
the serious effect that libel suits are having on newspapers, 
even the ones never involved in a newspaper libel suit. The 
greatest newspapers must be intimidated by multi-million dollar 
lawsuits. The Washington Post Mobil Oil suit may somewhat 
diminish the investigative zeal of even The Washington Post 
(I would guess it has already spent more than a million dollars 
defending itself). But imagine the chilling effect of that 
I 
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case on ~any smaller and less profitable newspapers. The dread-
ful persecutions that the English· government inflicted in the 
17th Century upon the Levellers like Puritan John Lilburn may 
not have intimidated that stout character. He was pilloried 
and imprisoned. He was tied to the tail of a cart and hauled 
through the streets of London. He had his ears clipped. He 
did not waver. But many a printer who saw the ragged and muti-
lated man staggering behind a cart through the streets of London 
must have got the point. And many an editor today must be quiet-
ly impressed by ·the ordeal of the Times editors and by the 
Washington Post editors and the ordeal of the CBS writers. 
The multiplicity of libel suits and the extravagant damages 
claimed in them cannot but have a chilling effect. on reporting 
and commenting upon public affairs. The last issue of the ASNE 
Bulletin reflects the impact that the rush to libel litigation 
has had on the press bf this country. Perhaps the courts wil~ 
come to a closer agreement on exactly what "malice" means and 
what a "public figure" is, as time goes by, but it is clear 
that we are in a litigious period when newspapers are going 
to find themselves increasingly involved in maneuvering to avoid 
litigation, attempting to negotiate complaints of citizens, 
and fighting in the courts. All of this, it is very likely, 
will slow the endeavors of the press, increase its skepticism 
and caution, and reduce it criticism of government and its dis-
closure of public and private wrong doing. 
Few newspaper libel cases have distressed me more than 
that of the Alton Telegraph which came to public attention in 
1976. In 1968, the Justice Department began investigating labor 
racketeering in East St. Louis. The U.S. District Attorney 
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asked the press for possible leads. Two Telegraph reporters 
met with him. He asked them to summarize their oral statements 
in a memo. The memo alleged that the Piasa First Federal Savings 
and Loan had received money from the mafia. It said a local 
contractor had underworld ties . and had borrowed heavily from 
the bank. The D.A. forwarded the memo to the Federal Loan Bank 
Board. it found iregularities· in loans to Green. One of the 
Telegraph reporters in 1976 showed the memo to a former Piasa 
employee. He show~d it to Green. Green sued. the reporters 
for libel, asking for $15 million. The jury in the subsequent 
libel trial awarded Green $6.7 million. The paper appealed 
the decision and at the same time, filed for bankruptcy. The 
appelate court of Illinois dismissed the case stating the bank-
ruptcy court had jurisdiction. The parties settled out of court 
for $1.4 million. All suits were dropped and the trial court 
ruling vacated. News Media and the Law reported this was done, 
"thereby erasing the dangerous precedent of holding a newspaper 
1 i ab 1 e f or the u n pub 1 i shed work o f i t s rep or t er s • " ' .. :_·The.:_ :· .. e pi.sod e 
nearly des.troyed the newspaper. Curiously enough, one libel 
litigant argued that newspapers with evidence of wrong doing 
should turn their information over to authorities instead of 
publishing. Associate Justice Frankfurter sometimes made that 
argument. The Telegraph case does not suggest this is a wise 
course. 
Libel suits, in the present state of uncertainty, have 
become a species of legal lottery offering to the plaintiffs 
the hopes and expectation of infinite rewards. Suits are launch-
ed without much more reflection than that which motivates an 
-- -- -- -- ---- - -- ----~- - -- - ~----~-~--
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illiterate gambler to buy a megabucks lottery ticket. The bigger 
the megabucks game the more "tickets" are sold. 
This leads me to wonder if the 'New York Legislature in 
1805 did not have hold of a good idea when it put a limit of 
$5,000 on libel verdicts. Few people would like to remove 
altogether the protection that sound libel laws give to citizens 
unjustly and mistakenly held up to public reproach and scorn, 
but everyone ought to be concerned to see to it that the_:;p:~n:a,-lbi:es 
imposed for honest error or even malicious false accusations 
are not such as to destroy the press. The innocent public does 
not require the protection of the death penalty for newspapers. 
The existing situation, with the extraordinary costs of legal 
defense and the incredible verdicts for punitive damages, Lnvclves 
just that for newspapers who cannot command the financial re-
sources of great. fortunes. The threat of a "death penalty" hangs 
over all of the press. If it is not moderated, that threat 
is going to inhibit the kind of debate essential to the survival 
of a democratic society. 
We can only hope that in 
there will still appear the 
the midst of these legal nightmares 
ghosts of John Peter Zenger, and 
of Harry Croswell, Andrew Hamil ton and Alexander Hamil ton, who 
in Andrew Hamilton's words laid a foundation for the liberty 
"of opposing arbitrary power and speaking and writing the truth." 
\'<"·:· 
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Two hundred and fifty years ago John Peter Zenger was put 
on trial in New York in a libel case the imprint of which still 
is being felt in libel prosecutions in this country and England. 
It was, in many aspects, a minor legal proceeding against an 
obscure newspaperman; but as is true in many situations, it 
raised large legal issues with which we are concerned to this 
day. 
Since I am going to talk a lot about libel tonight I owe 
you a revelation of my dubious credentials. They rest in great 
part upon an episode of some 40 years ago. 
R i g ht on the d ea d 1 in e o f the a f t e r noon S t • Pa u 1 Di s pa t ·ch , 
the Associated Press wire reported the arrest, in California, 
of a man named Irving Cohen, described. as a bit-part actor, 
script writer, and producer, for operations in connection with 
the New York underworld mob, "Murder Incorporated." The assistant 
managing editor, the late Percy Halstead, said the name was 
familiar, and rushed to the library. There he found a sketch 
and a photograph of Irving Cohen of St. Paul with a professional 
description like that of the accused man in California. 
So, into the final edition, front page above the fold, 
went the story. 
A lawyer named Frank McAllister called the next day to 
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say his client, Irving Cohen, was suing for $200,000. He was 
an altogether different Irving Cohen. Minnesota law comforted 
the press with a provision excluding punitive damage in libel 
cases, providing the newspaper published under an 18 point line 
"Retraction" or "Correction" and in headline type the same size 
as the original story, a complete disavowal of the story. We 
prepared for the next day's Dispatch a conforming piece. Unfor-
tunately the make-up editor got a better story and put it inside. 
So we had to repeat it. That day some gremlin intervened and 
the word retraction was not in 18 point type but in 14 point 
type. The next day, someone chan.ged the size of the headline. 
The ·following day, the piece was put below the fold instead 
of above it. So we made one more try and suceeded ~n. conforming 
to 
of 
the 
the 
law. The 
Associated 
day after that the late George McConville, 
Press bureau called to say: "Why did you 
discontinue that Cohen column, I was just getting interested 
in it?" Having forfended punitive libel, we sat down with the 
plaintiff to see if we could make a settlement. The Dispatch 
had a distinguished corporation lawyer named Brown of the eminent 
firm of Oppenhimer, Dixon, Brown, Donnelly and Hodgson. I think 
he felt newspapering was an unclean profession and when we sat 
down for a conference he said little. I finally suggested to 
the plaintiff and his lawyer that they should remember that 
until that time no Minnesota court had ever given a libel verdict 
ior more than $5,000; that Mr. Cohen's misfortune did not arise 
wholly as a result of anything the Dispatch had printed but 
from the fact that a cruel accident had given him the same name 
as that of a notorious mobster; and that, in any case, the 
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Dispatch would fight his suit clear to the United States Supreme 
Court. I said the Dispatch would pay $5,000. Plaintiff and 
counsel retired to an adjoining room. Mr. Brown and I could 
overhear Mr. McAlister trying to persuade his client to take 
what he could get (I am sure the decorous· Mr. Brown did not 
listen, but I did). In a short time, the two returned to say 
the off er of $5,000 would be accepted. It must be 40 years 
since that sad experience, but I confess to a certain allergy 
toward libel ever since and you are entitled to know my weakness. 
When I spoke to this group five years ago, our profession 
was chiefly concerned over the right of newspapers to have access 
to judicial proceedings. An important affirmation of that right 
had jtist been issued· by the United States Supreme Court in the 
case of Richmond Newspapers v Commonwealth of Virginia. The Virginia Supreme 
Court had upheld a lower court opinion declaring that a trial 
for murder might be closed to the public. The case was then 
appealed to the United States Supreme Court. The opinion of the 
Chief Justice in the Supreme Cour.t decision is summed up in 
one sentence: "We hold", he said, "that the right to attend 
criminal trials is implicit in the guarantees of the First Amend-
ment; without the freedom to attend such trials which people.have 
exercised for centuries, important aspects of freedom of speech 
and of the press would be eviscerated." 
Now another fundamental press freedom is in danger. The 
G ha 11 e n g e d r i g h t t o d a y i s , " t h e r i g h t t o p u b 1 is.h w i t h i m p u n i t y , 
tr~th, with good motives, for justifiable ends." 
The most eloquent defense of that ,right in our early history 
was made in the trial of John Peter Zenger in August 1735. 
Zenger was the p u b 1 i sher o f the New York Week 1 y Jou r n a 1 • Hi s:· 
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paper delivered withering attacks on the arbitrary administration 
of Governor William Cosby. Cosby had trod roughly on the rights 
of citizens. He replaced Justice Lewis Morris of the New York 
court without advice of the governor's council or the consent 
of the government in England. When Zenger criticized this and 
other arbitrary acts, Cosby got the council to order the Weekly 
Journal public+y burned. The Court of Quarter Sessions would 
not issue the order to do this. New York's aldermen refused 
to do it. Then Cosby tried to get a grand jury to indict Zenger 
and failed. Then he proceeded ·to prosecute Zenger on an inform-
ation charging the editor with "tending to raise factions and 
tumults among the people." Zenger was arrested and put in jail. 
His lawyers were disbarred for challenging the authority of 
the judge. 
Zenger was in jail for ten mon.ths. When his case came 
to trial in August 1735 he had Andrew Hamilton, one of the most 
distinguished lawyers in the colonies as counsel. Hamilton 
astonished the court by asserting the right of the jury to deter-
mine if the matter published was seditious libel, and by claiming 
truth as a defense. To the jury, he said: "The question before 
you is not the cause of a poor printer, nor of New York alone; 
it is the best cause the cause of liberty. Every man who 
prefers freedom to a life of Slavery, will bless and honor you 
as men, who by an impartial verdict, lay a noble foundation 
for securing to ourselves, our posterity, and our neighbors, 
that to which nature and the honor of our countr.y have given 
us the right - the liberty of opposing arbitrary power ,by speak-
ing and writing truth." The jury pronounced Zenger "not guilty." 
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I hope you will permit me at this point to pay a tribute 
to Zenger's lawyer, Andrew Hamil ton. But for him no one would 
be celebrating the 250th anniversary of the Zenger trial. When 
the New York court barred Alexander and Smith as counsel, Zenger 
was left defenseless. The rest of the bar was either attached 
to the gov er no r ' s par t y o r were t oo int i mi d a t e d to s e r v e • An 
emissary was sent secretly to Andrew Hamilton. He agreed to 
represent Zenger without cost. His Zenger speech aroused inter-
national interest,, four editions were printed in a few months. 
But Hamilton made a previous contribution to press freedom that 
is not so well known. He selected the site of the old state 
house of Pennsylvania known as Independence Hall and determined 
its architecture. The Dictionary of American Biography says 
its, "main architectural features are due to him." And of those 
features the one that most excites the admiration of the press 
is the court room which opens directly off the corridor and 
is across the hall where the Constitutional Convention delegates 
met. There are no doors to that court room. So Andrew Hamilton 
left us both an architectural and a literary tribute to freedom 
of the press, both the right to access to judicial proceedings 
and ~ the right to defend in libel cases by assertion of truth. 
Lawyers in England and in America pronounced the Hamil ton 
argument bad law. Blackstone was the most quoted law writer 
of the age, and he had said that: "Every libel has a tendency 
to break the peace, or provoke others to break it, which offense 
is the same, whether the matter contained by true or false; 
and therefore the defendant, on an indictment for publishing 
a libel, is not allowed to allege the truth of it by way of 
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justification." 
But Kent's Commentaries point out that from Edward III 
to the reign of Elizabeth, the common law was construed to permit 
truth as a defense in private libel suits. The Courts of Star 
Chamber in the reign of James II however, held in public libel 
suits, "the truth of a libel could not be shown by way of justi-
fication because whether true or false, it was equally dangerous 
to the public 
when the Fox 
peace." And that remained English law until 1791 
Libel Act was passed. It stated that in libel 
trials, "the jury may give a 
guilty upon the whole matter 
or information; and shall not 
general verdict of guilty or not 
put in issue upon such indictment 
be required or directed by the 
court or judge before whom such indictment or information shall 
be tried, to find the defendant guilty, merely on the proof 
of the publication of such defendant or defendants of the paper 
charged to be a libel ••• " 
The U.S. Sedition Act of 1798 to 1801, made truth a defense 
and provided that juries should "try the cause and have a right 
to determine the law and the fact, under the direction of the 
court ••• " 
Th~ First Amendment adopted by the First Congress convened 
under the U.S. Constitution provided that Congress "shall make 
no law restricting freedom of the .press." And "freedom of the 
press" by that time had come to mean the four freedoms, including 
"·the r i g h t t o p u b 1 i sh w i th imp u n i t y • " 
embraced the doctrine. 
State constitutions 
A landmark event in the history of libel in this country 
was People v Croswell in 1804, not only because of the case 
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itself, but because of Alexander Hamilton's argument taking 
up 325 pages in the record and occupying six and one half ho~rs 
on delivery, and because Hamilton's ideas were included in a 
legislative declaratory act adopted in 1805, and incorporated 
in the New York Consitution in 1821. There it .read: "in all 
prosecutions or indictments for libels, the truth may be given 
in evidence, if it be made to appear that the matter charged 
as libelous, was.published with good motives, and for justifiable 
ends, and the jury shall have the right to determine the law 
and the fact." It became Section 8 of. Article VII in the New 
York Constitution. it is interesting that the declaratory act 
of· 1805 provided in Section III, "any person or persons who 
sh a 11 , a f t e r the · pas s i n_g o f th i s a c t , be con v i c t e d o f w r i t in g 
or publishing a libel, such person or persons shall not be sent-
enced to an imprisonment exceeding of eighteen months, or to 
pay a fine exceeding the sum of $5,000." It is a curious aspect 
of this case that the New York Supreme Court disagreed on a 
motion for a new trial, and that motion failing, the public 
prosecutor was entitled to move for judgment. No such motion 
was ever made and Croswell escaped any punishment. Later Ambrose 
Spencer, the Attorney General and a colleague brought a civil 
action for libel. Spencer got $125 in damages and Foote six 
cents. The Croswell case arose from items in the newspaper 
The Balance and the Wasp, of which Croswell was a junior.editor, 
a1leging Thomas Jefferson had paid the writer James Callendar 
to write articles denouncing George Washington. 
The New York Times v Sullivan in 1964 seemd to· place the 
press on a more secure ground, by rejecting as libelous of public 
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persons matter published in good faith and without mailice. 
So why, in this year 1985, is there such anxiety about 
libel cases? Quite simply, they have multi plied in number and 
have increased in the amounts sought. The circuit courts 
have so variously construed the definition of "public" persons 
and the meaning of "malice" that no editor can feel secure 
What is a public figure? Whether or not a 
public official is a question for the trial judge 
(Rosenblatt v Haer 19 ALR3d 1372) One Appeals ~~~~~~~~~~~
person is a 
to determine. 
Court thought 
a corporation might 
ious member of the 
be a "public figure." One thought a notor-
Mafia was not a public figure. One court 
held the passage of time did not make a public figure a private 
figure. Another held that a former member of the Virginia House 
of Delegates and candidate for the Senate was no longer a public 
figure becuase he had withdrawn from politics. 
The following have been held public officials: a congressman 
(The Washington Post v Keogh), a student elected to the student 
senate of a university, a principal in a public school, a munici-
pal civil service attorney, an auditor of a public water works, 
a judge of municipal court, a justice. of the peace and his clerk, 
a clerk of state court, a district attorney, a member of a board 
of education. 
Held not to come within the Times rule were a radio announcer, 
candidates for office in a union election, a patrolman in the 
em p 1 o y o f th e po 1 i c e d e par t men t o f a Chi ca go s u bur· b , a c i t y 
policeman assigned to duty at a fraternity meeting, a former 
governor, a night watchman, a former state senator. 
What is malice in accord with New York Times rules? Times 
- 9 -
held that a plaintiff, to come within the rules, must have the 
status of a public official, and the defamation must relate 
to his official conduct, but rules for determining these matters 
were left open. The rule on official conduct is unclear because 
courts also have held that it applies ·to the discussion of the 
private character or reputation or professional skill and in-
tegrity of a candidate for public office. Broadly, a public 
official (or public figure) must prove the falsity of statements, 
and providing they are false, prove malice. "Actual malice," 
in New York Times v Sullivan, means "with knowledge that it 
is false or with reckless disregard of whether it is false or 
not." (19ALR3d 1364) On the other hand, it has been held 
that even where there was no specific evidence that publication 
was made in spite of knowledge of the facts, it might be suf-
ficient to show publication was made "with intent to wickedly, 
viciously and maliciously injure said plaintiff." (Walker v 
Kansas City Star) A California court has held that a plead-
ing of malice must set forth specific facts which indicate the 
existence of personal or actual malice. One opinion holds a 
state must recognize a "privelege for criticism of official 
conduct," extending to mis-statements of fact. (19ALR3d 1374) 
Malice as a factor in libel has been with us a long time. 
Hamilton argued that "good motive" was a defense in criminal 
libel cases, in New York v Croswell, in 1805. So it·is. not :a 
novelty introduced in New York Times v Sullivan. But it seems 
to involve newspapers in increasing difficulty. The libel plain-
tiff can examine files, notes, editorial conference reports, 
and other publications, and demand identification of confide~tial 
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sources. Newspapers sometimes iettle rather than go through 
this. Recent cases, it seems to me, argue powerfully for avoid-
ing confidential sources. Some have obtained contingent agree-
ments from confidential sources committing them to disclosure 
in event of suit. I have felt for many years that there is 
an inherent reproach to the confidential source. Our law courts 
will not convict on an anonymous source, holding that the accused 
has a right to be confronted by his accusers. Do persons tried 
in the newspaper columns enjoy a similar moral right to be con-
fronted by their accusers? So I hope the threat of pursuit 
of a confidential source will diminish by les~ and less frequent 
use of unsupported confidential sources. 
A House Subcommittee on Courts, Civil Liberties and the 
Administration of Justice has held hearings to decide if there 
is need for libel law reform. Rep. Robert W. Kastenmeier, after 
hearings in July concluded that "no one seems happy with the 
present state libel law." Floyd Abrams described the system 
as "bizarre" and felt the enormous defense costs had a chilling 
effect on the media.'' But Abrams recommended against more federal 
legislation and defended The New York Times v Sullivan. Gene 
Roberts of the Philadelphia Inquirer said editors have refrained 
from writing editorials on controversial issues and are cutting 
back investigative reporting. He felt the libel suite was becom-
ing a political weapon. 
There is one curious and interesting aspect of the position 
of the press in the courts. It was the chief purpose of Andrew 
Hamilton to put the power of 
and what juries do with the 
decision in the hands of the jury; 
libel cases is the great worry of 
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the press today. The Court was· the enemy in Zenger's time; 
the Appeals Courts are 
newspapers dealt with 
the refuge of the press today. Why are 
so severely by juries? The incredible 
complexity of libel law is one explanation. The juries in the 
case of Westmoreland v CBS had tough jobs. And so did the jury 
in S.h:iron v Time Magazine. Not many juries of laymen find it 
easy to define "public figures" and "malice." 
There is, in my view, another problem in relations between 
juries and the press. John Peter Zenger was an impecunious 
little printer, caught in a political war. Croswell, who was 
defended by Alexander Hamilton in 1804, was also an "ink-stained 
wretch." 
life in 
For generations, printers were part of lower class 
America, craftsmen, tradesmen, 
chiefly 
and mechanics, 
come. Now, 
part of 
the libel the population from which juries 
jurors know they ,are dealing with men of great wealth and en or-
mous power, represented by highly paid executives and high price~ 
legal counsel. The juries are more likely to identify with· 
the plaintiff than with the press in libel suits. Andrew Hamilton 
might hesitate to throw his client to the jurors, today; he 
would more likely put· his trust in the appeals court. 
Eugene Roberts, it seems to me, has clearly pointed out 
the serious effect that libel suits are haying on newspapers, 
even the ones never involved in a newspaper libel suit. The 
greatest newspapers must 
lawsuits. The Washing ton 
be intimidated 
Post Mobil 
by multi-million dollar 
Oil suit may somewhat 
diminish the investigative zeal of even The Washington Post 
(I would guess it has already spent more than a million ~ollars 
defending itself). But imagine the chilling effect of that 
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case on many smaller. and less profitable new~papers. The dread-
ful persecutions that the English government inflicted in the 
17th Century upon the Levellers like Puritan John Lilburn may 
not have intimidated that stout character. He was pilloried 
and imprisoned. He was tied to the tail of a cart and hauled 
through the streets of London. He had his ears clipped. He 
did not waver. But many a printer who saw the ragged and muti-
lated man staggering behind a cart through the streets of London 
must have got the point. And many an editor today must be quiet-
ly impressed by ·the ordeal of the Times editors and by the 
Washington Post editors and the ordeal of the CBS writers. 
The multiplicity of libel suits and the extravagant damages 
claimed in them cannot but have a chilling effect on reporting 
and commenting upon public affairs. The last issue of the ASNE 
Bulletin reflects the impact that the rush to libel litigation 
has had on the press of this country. Perhaps the courts will 
come to a closer agreement on exactly what "malice" means and 
what a "public figure" is, as time goes by, but it is clear 
that we are in a litigious period when newspapers are going 
to find themselves increasingly involved in maneuvering to avoid 
litigation, attempting to negotiate complaints of citizens, 
and fighting in the courts. All of this, it is very likely, 
will slow the endeavors of the press, increase its skepticism 
and caution, and reduce it criticism of government and its dis-
c1osure of public and private wrong doing. 
Few newspaper libel cases have distressed me more than 
that of the Alton Telegraph which came to public attention in 
1976. In 1968, the Justice Department began investigating labor 
racketeering in East St. Louis. The U.S. District Attorney 
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asked the press for possible leads. Two Telegraph reporters 
met with him. He asked them to summarize their oral statements 
in a memo. The memo alleged that the Piasa First Federal Savings 
and Loan had received money from the mafia. It said a local 
contractor had underworld ties and had borrowed heavily from 
the bank. The D.A. forwarded the memo to the Federal Loan Bank 
Board. it found iregularities in loans to Green. One of the 
Te 1 e gr a p h re po r t er s in 1 9 7 6 sh ·owed the memo to a former Pi as a 
employee. He showed 
for libel, asking for 
libel trial awarded 
the decision and at 
it to Green. Green sued the reporters 
$15 million. The jury in the subsequent 
Green $6.7 million. The paper appealed 
the same time, filed for bankruptcy. The 
appelate court of Illinois dismissed th~ case stating the bank-
ruptcy court had jurisdiction. The parties settled out of court 
for $1.4 million. All suits were dropped and the trial court 
ruling vacated. News Media and the Law reported this was done, 
"thereby erasing the dangerous precedent of holding a newspaper 
liable for the unpublished work of its reporters.'' ... The episode 
nearly destroyed the newspaper. Curiously enough, one libel 
litigant argued that newspapers with evidence of wrong doing 
should turn their information over to authorities instead of 
publishing. Associate Justice Frankfurter sometimes made that 
argument. The Telegraph case does not suggest this is a wise 
course. 
Libel suits, in the present state of uncertainty, have 
become a species of legal lottery offering to the plaintiffs 
the hopes and expectation of infinite rewards. Suits are launch-
ed without much more reflection than that which motivates an 
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illiterate gambler to buy., a megabucks lottery ticket. The bigger 
the megabucks game the more "tickets" are sold. 
This leads me to wonder if the New York Legislature in 
1805 did 
$5,000 on 
not have 
libel 
hold of a good idea when it 
verdicts. Few people would 
put a limit of 
like to remove 
altogether the protection that sound libel laws give to citizens 
unjustly and mistakenly held up to public reproach and scorn, 
but everyone ought to be concerned to see to it that·the·penalties 
imposed for honest error or even malicious false accusations 
are not such as to destroy the press. The irinocent public does 
not require the protection of the death penalty for newspapers. 
The existing situation, with the extraordinary costs of legal 
defense and the incredible verdicts for punitive damages, inv&ves 
just that for newspapers who cannot command the financial re-
sources of great fortunes. The threat of a "death penalty" hangs 
over all of the press. If it is not moderated, that threat 
is going to inhibit the kind of debate essential to the survival 
of a democratic society. 
We can only hope that in the midst of these legal nightmares. 
there will still appear the ghosts of John Peter Zenger, and 
of Harry Croswell, Andrew Hamil ton and Alexander Hamil ton, who 
in Andrew Hamilton's words laid a foundation for the liberty 
"of opposing arbitrary power and speaking and writing· the truth." 
